UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

___________________________________ X
LAURA ZUBULAKE, .

Plaintiff, ; OPINION AND ORDER

-against- ; 02 Civ. 1243 (SAS)

UBS WARBURG LLC, UBS WARBURG, and .
UBS AG,

Defendants.
___________________________________ X

SHIRA A. SCHEINDLIN, U.S.D.J.:

The world was a far different place in 1849, when Henry
David Thoreau opined (in an admttedly broader context) that
“I[t] he process of discovery is very sinple.”!t That hopeful maxim
has given way to rapid technol ogi cal advances, requiring new
solutions to old problens. The issue presented here is one such
problem recast in light of current technology: To what extent
is inaccessible electronic data discoverable, and who shoul d pay
for its production?
I. INTRODUCTION

The Supreme Court recently reiterated that our
“sinplified notice pleading standard relies on |iberal discovery

rul es and sumary judgnent notions to define disputed facts and

! Henry David Thoreau, A Wek on the Concord and
Merrimack Rivers (1849).
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i ssues and to di spose of unneritorious clains.”? Thus, it is now
beyond di spute that “[b]road discovery is a cornerstone of the
litigation process contenplated by the Federal Rules of G vil
Procedure.”® The Rules contenplate a mninmal burden to bringing
aclaim that claimis then fleshed out through vigorous and
expansi ve di scovery.*

In one context, however, the reliance on broad
di scovery has hit a roadbl ock. As individuals and corporations
i ncreasingly do business electronically® -- using conputers to
create and store docunents, make deals, and exchange e-mails --
t he uni verse of discoverable material has expanded
exponentially.® The nore information there is to discover, the
nore expensive it is to discover all the relevant information

until, in the end, “discovery is not just about uncovering the

2 Swierkiewicz v. Sorema, N.A., 534 U S 506, 512 (2002).

3 Jones v. Goord, No. 95 Giv. 8026, 2002 W. 1007614, at
*1 (S.D.N.Y. May 16, 2002).

4 See Hickman v. Taylor, 329 U. S. 495, 500-01 (1947).

° See Wendy R Liebowitz, Digital Discovery Starts to
Wrk, Nat’| L.J., Nov. 4, 2002, at 4 (reporting that in 1999,
ni nety-three percent of all information generated was in digital
form.

6 Rowe Entmit, Inc. v. WlliamMrris Agency, Inc., 205

F.R D. 421, 429 (S.D.N. Y. 2002) (explaining that electronic data
is so volum nous because, unlike paper docunents, “the costs of
storage are virtually nil. Information is retained not because
it is expected to be used, but because there is no conpelling
reason to discard it”), aff’d, 2002 W. 975713 (S.D.N. Y. My 9,
2002) .
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truth, but also about how nuch of the truth the parties can
afford to disinter.”’

This case provides a textbook exanple of the difficulty
of bal anci ng the conpeting needs of broad di scovery and
manageabl e costs. Laura Zubul ake is suing UBS Warburg LLC, UBS
War burg, and UBS AG (collectively, “UBS" or the “Firni) under
Federal, State and City |law for gender discrimnation and illega
retaliation. Zubulake's case is certainly not frivolous® and if
she prevails, her damages may be substantial.® She contends that
key evidence is located in various e-mails exchanged anong UBS
enpl oyees that now exi st only on backup tapes and perhaps ot her
archived nmedia. According to UBS, restoring those e-nmails would

cost approximately $175, 000. 00, exclusive of attorney tine in

7 Rowe, 205 F.R D. at 423.

8 | ndeed, Zubul ake has al ready produced a sort of
“snmoki ng gun”: an e-mail suggesting that she be fired “ASAP”
after her EEOCC charge was filed, in part so that she would not be
eligible for year-end bonuses. See 8/21/01 e-mail from M ke
Davies to Rose Tong (“8/21/01 e-Mail”), Ex. Gto the 3/17/03
Affirmation of James A. Batson, counsel for Zubul ake (" Batson
Aff.").

9 At the time she was term nated, Zubul ake’s annual
sal ary was approxi mately $500,000. Wre she to receive full back
pay and front pay, Zubul ake estimates that she may be entitled to
as much as $13, 000,000 in danages, not including any punitive
damages or attorney’s fees. See Menorandum of Law in Support of
Plaintiff’s Mdtion for an Order Conpelling Defendants to Produce
E-mails, Permitting Disclosure of Deposition Transcript and
Directing Defendants to Bear Certain Expenses (“Pl. Mem”) at 2-
3.
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reviewing the e-mails.?® Zubul ake now noves for an order
conpelling UBS to produce those e-nmails at its expense.!!
II. BACKGROUND

A. Zubulake’s Lawsuit

UBS hired Zubul ake on August 23, 1999, as a director
and seni or sal esperson on its U S. Asian Equities Sal es Desk (the
“Desk”), where she reported to Domnic Vail, the Desk’s nanager
At the tinme she was hired, Zubul ake was told that she would be
considered for Vail’s position if and when it becane vacant.

I n Decenber 2000, Vail indeed left his position to nove
to the Firm s London office. But Zubul ake was not considered for
his position, and the Firminstead hired Matt hew Chapin as
director of the Desk. Zubul ake alleges that fromthe outset
Chapin treated her differently than the other nenbers of the
Desk, all of whomwere nmale. |In particular, Chapin “underm ned

Ms. Zubul ake’s ability to performher job by, inter alia: (a)

ridiculing and belittling her in front of co-workers; (b)
excluding her fromwork-related outings with mal e co-workers and

clients; (c) making sexist remarks in her presence; and (d)

10 See 3/26/03 Oral Argument Transcript (“3/26/03 Tr.”) at
14, 44- 45,

1 Zubul ake al so noves for an order (1) directing UBS to
pay for the cost of deposing Christopher Behny, UBS s information
technol ogy expert and (2) permtting her to disclose the
transcri pt of Behny’'s deposition to certain securities
regul ators. Those notions are denied in a separate Opinion and
Order issued today.
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i solating her fromthe other senior sal espersons on the Desk by
seating her apart fromthem”' No such actions were taken
agai nst any of Zubul ake’s mal e co-workers.

Zubul ake ultimately responded by filing a Charge of
(gender) Discrimnation with the EECC on August 16, 2001. On
Cct ober 9, 2001, Zubul ake was fired wth two weeks’ notice. On
February 15, 2002, Zubul ake filed the instant action, suing for
sex discrimnation and retaliation under Title VII, the New York
State Human Rights Law, and the Adm nistrative Code of the City
of New York. UBS tinmely answered on March 12, 2002, denying the
al legations. UBS s argunent is, in essence, that Chapin’s
conduct was not unlawfully discrimnatory because he treated
everyone equally badly. On the one hand, UBS points to evidence
that Chapin’s anti-social behavior was not |limted to wonen: a
former enpl oyee made all egations of national origin
di scrim nati on agai nst Chapin, and a nunber of nale enpl oyees on
t he Desk al so conpl ai ned about him On the other hand, Chapin
was responsible for hiring three new fenmal es enpl oyees to the

Desk. 13

12 Pl. Mm at 2.

13 See Defendants’ Menorandum of Law in Qpposition to
Plaintiff’s Mdtion for an Order Conpelling Defendants to Produce
E-Mails, Permtting Disclosure of Deposition Transcript and
Directing Defendants to Bear Certain Expenses (“Def. Mem”) at 2.
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B. The Discovery Dispute

Di scovery in this action comenced on or about June 3,
2002, when Zubul ake served UBS with her first docunment request.
At issue here is request nunber twenty-eight, for “[a]l
docunents concerning any conmuni cati on by or between UBS
enpl oyees concerning Plaintiff.”'  The term docunent in
Zubul ake’ s request “includ[es], without l[imtation, electronic or
conputerized data conpilations.” On July 8, 2002, UBS responded
by produci ng approxi mately 350 pages of docunents, including
approxi mately 100 pages of e-mails. UBS also objected to a
substantial portion of Zubul ake’'s requests.?®®

On Septenber 12, 2002 -- after an exchange of angry
| etters® and a conference before United States Mgistrate Judge
Gabriel W Corenstein -- the parties reached an agreenent (the
“9/12/02 Agreenent”). Wth respect to docunent request twenty-
eight, the parties reached the follow ng agreenent, in rel evant
part:

Def endants will [] ask UBS about howto retrieve e-

mails that are saved in the firnm s conmputer system
and wi I | produce responsive e-mails if retrieval is

14 Plaintiff’s First Request for Production of Docunents ¢
28, Ex. E to the Declaration of Kevin B. Leblang, counsel to UBS
(“Lebl ang Dec.”).

15 See Defendants’ Response to Plaintiff’s First Request
for Production of Docunents, Ex. F to the Leblang Dec.

16 See Exs. G and Hto the Leblang Dec.
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possible and Plaintiff names a few individuals.?
Pursuant to the 9/12/02 Agreenent, UBS agreed unconditionally to
produce responsive e-mails fromthe accounts of five individuals
nanmed by Zubul ake: Matthew Chapin, Rose Tong (a human rel ations
representati on who was assigned to handl e i ssues concerni ng
Zubul ake), Vinay Datta (a co-worker on the Desk), Andrew d arke
(anot her co-worker on the Desk), and Jereny Hardisty (Chapin's
supervi sor and the individual to whom Zubul ake originally
conpl ai ned about Chapin). UBS was to produce such e-mails sent
bet ween August 1999 (when Zubul ake was hired) and Decenber 2001
(one nonth after her termnation), to the extent possible.

UBS, however, produced no additional e-nails and
insisted that its initial production (the 100 pages of e-nmils)
was conplete. As UBS s opposition to the instant notion nakes
clear -- although it remains unsaid -- UBS never searched for
responsive e-nails on any of its backup tapes. To the contrary,
UBS i nforned Zubul ake that the cost of producing e-mails on
backup tapes woul d be prohibitive (estimated at the tine at
approxi mat el y $300, 000. 00) . '8

Zubul ake, believing that the 9/12/02 Agreenent included

v 9/ 18/ 02 Letter fromJanes A Batson to Kevin B
Leblang, Ex. | to the Leblang Dec. (enphasis added). See also
9/ 25/ 02 Letter fromKevin B. Leblang to Janmes A. Batson, Ex. Kto
t he Leblang Dec. (confirm ng the above as the parties’
agreenent).

18 See 3/26/03 Tr. at 14 (Statenent of Kevin B. Lebl ang).
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production of e-mails from backup tapes, objected to UBS s non-
production. In fact, Zubul ake knew that there were additiona
responsive e-mails that UBS had failed to produce because she
hersel f had produced approxi mately 450 pages of e-mai
correspondence. Cearly, numerous responsive e-mails had been
created and del eted! at UBS, and Zubul ake wanted them

On Decenber 2, 2002, the parties again appeared before
Judge Gorenstein, who ordered UBS to produce for deposition a
person with know edge of UBS's e-nail retention policies in an
effort to determ ne whether the backup tapes contained the
del eted e-mails and the burden of producing them In response,
UBS produced Christopher Behny, Manager of d obal Messagi ng, who
was deposed on January 14, 2003. M. Behny testified to UBS s e-
mai | backup protocol, and also to the cost of restoring the

rel evant dat a.

19 The term “del eted” is sticky in the context of

el ectronic data. “‘Deleting” a file does not actually erase that
data fromthe conputer’s storage devices. Rather, it sinply
finds the data’s entry in the disk directory and changes it to a
‘not used’ status -- thus permtting the conputer to wite over
the ‘deleted’ data. Until the conputer wites over the ‘deleted
data, however, it may be recovered by searching the disk itself
rather than the disk’s directory. Accordingly, many files are

recoverable long after they have been deleted -- even if neither
t he conputer user nor the conputer itself is aware of their
exi stence. Such data is referred to as ‘residual data.’” Shira

A. Scheindlin & Jeffrey Rabkin, Electronic D scovery in Federal
Cvil Litigation: Is Rule 34 Up to the Task?, 41 B.C. L. Rev.
327, 337 (2000) (footnotes omtted). Deleted data nmay al so exi st
because it was backed up before it was deleted. Thus, it may
resi de on backup tapes or simlar nmedia. Unless otherw se noted,
| will use the term*“deleted” data to nean residual data, and
will refer to backed-up data as “backup tapes.”
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C. UBS’s E-Mail Backup System

In the first instance, the parties agree that e-nai
was an inportant nmeans of conmuni cation at UBS during the
rel evant tinme period. Each sal esperson, including the
sal espeopl e on the Desk, received approximtely 200 e-mails each
day.?® Gven this volunme, and because Securities and Exchange
Commi ssion regulations require it,?2 UBS inpl enented extensive e-
mai | backup and preservation protocols. |In particular, e-mails
were backed up in two distinct ways: on backup tapes and on
opti cal disks.

1. Backup Tape Storage

UBS enpl oyees used a program cal |l ed HP OpenMai |

manuf act ured by Hew ett-Packard, ?* for all work-related e-nmai

20 See 3/26/03 Tr. at 14 (Statenent of Kevin B. Lebl ang).

21 SEC Rul e 17a-4, promul gated pursuant to Section 17(a)
of the Securities Exchange Act of 1934, provides in pertinent
part:

Every [] broker and dealer shall preserve for a
period of not less than 3 years, the first two
years in an accessible place . . . [o]riginals of
all communications received and copies of al

comuni cations sent by such nenber, broker or
dealer (including inter-office nenoranda and
comuni cations) relating to his business as such.

17 C.F.R § 240.17a-4(b) and (4).

22 Hew ett - Packard has since discontinued sales of HP
OQpenMai |, al though the conpany still supports the product and
permts existing custoners to purchase new |licenses. See
http://ww. openmai | . coni .
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comrmuni cations.?® Wth limted exceptions, all e-mails sent or
recei ved by any UBS enpl oyee are stored onto backup tapes. To do
so, UBS enploys a programcalled Veritas NetBackup, ?* which
creates a “snapshot” of all e-mails that exist on a given server
at the time the backup is taken. Except for scheduling the
backups and physically inserting the tapes into the machi nes, the
backup process is entirely autonated.

UBS used the sane backup protocol during the entire
rel evant tine period, from 1999 through 2001. Using Net Backup,
UBS backed up its e-mails at three intervals: (1) daily, at the
end of each day, (2) weekly, on Friday nights, and (3) nonthly,
on the | ast business day of the nonth. N ghtly backup tapes were
kept for twenty working days, weekly tapes for one year, and

nonthly tapes for three years. After the relevant tinme period

el apsed, the tapes were recycled.?

23 See 1/14/03 Deposition of Christopher Behny (“Behny
Dep.”), Ex. Mto the Leblang Dec. Unless otherw se noted, al
i nformati on about UBS's e-mail systens is culled fromthe Behny
Dep. Because that docunent has been seal ed, repeated pin cites
are unnecessary and thus omtted.

24 See generally VERI TAS Net Backup Rel ease 4.5 Techni cal
Overview, available at http://ww. veritas.com

25 O course, periodic backups such as UBS s necessarily
entails the loss of certain e-mails. Because backups were
conducted only intermttently, sonme e-mails that were del eted
fromthe server were never backed up. For exanple, if a user
both received and deleted an e-nail on the sane day, it would not
resi de on any backup tape. Simlarly, an e-nmail received and
del eted within the span of one nonth would not exist on the
nont hl y backup, although it m ght exist on a weekly or daily
backup, if those tapes still exist. As explained below, if an e-
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Once e-mail s have been stored onto backup tapes, the
restoration process is lengthy. Each backup tape routinely takes
approximately five days to restore, although resort to an outside
vendor woul d speed up the process (at greatly enhanced costs, of
course). Because each tape represents a snapshot of one server’s
hard drive in a given nonth, each server/nonth nust be restored
separately onto a hard drive. Then, a program called Doubl e Mil
is used to extract a particular individual’s e-mail file. That
mail file is then exported into a Mcrosoft Qutlook data file,
which in turn can be opened in Mcrosoft Qutl ook, a conmon e-mai
application. A user could then browse through the mail file and
sort the mail by recipient, date or subject, or search for key
words in the body of the e-mail

Fortunately, NetBackup al so created indexes of each
backup tape. Thus, Behny was able to search through the tapes
fromthe relevant tinme period and determne that the e-mail files
responsi ve to Zubul ake’s requests are contained on a total of

ni nety-four backup tapes.

mail was to or froma “registered trader,” however, it may have
been stored on UBS s optical storage devices.
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2. Optical Disk Storage

In addition to the e-mail backup tapes, UBS al so stored
certain e-mails on optical disks. For certain “registered
traders,” probably including the menbers of the Desk, ?® a copy of
all e-nmails sent to or received fromoutside sources (i.e., e-
mails froma “registered trader” at UBS to soneone at anot her
entity, or vice versa) was sinultaneously witten onto a series
of optical disks. Internal e-mails, however, were not stored on
this system

UBS has retai ned each optical disk used since the
systemwas put into place in md-1998. Moreover, the optica
di sks are neither erasable nor rewitable. Thus, UBS has every

e-mail sent or received by registered traders (except internal e-

mai | s) during the period of Zubul ake’s enploynent, even if the e-

26 In using the phrase “registered trader,” Behny referred
to individuals designated to have their e-mails archived onto
optical disks. Although Behny could not be certain that such a
designation corresponds to Series 7 or Series 63 broker-dealers,
he indicated that exanples of registered traders include “equity
research people, [and] equity traders type people.” See Behny
Dep. at 35. He admtted that nenbers of the Desk were probably
“registered” in that sense:

Q Do you know whet her the Asian Equities Sal es
desk was registered to keep a secondary copy
in 1999?

A | can’t say concl usively.

Q Do you have an opi ni on?

A My opinion is yes.

Id. at 36. See also id. (admtting that the same was probably
true in 2000 and 2001).
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mai | was del eted i nstantaneously on that trader’s system
The optical disks are easily searchable using a program
cal l ed Tunbl eweed. ?” Using Tunbl eweed, a user can sinply |og
into the systemw th the proper credentials and create a plain
| anguage search. Search criteria can include not just “header”
information, such as the date or the nane of the sender or
reci pient, but can also include terns within the text of the e-
mai |l itself. For exanple, UBS personnel could easily run a
search for e-mails containing the words “Laura” or “Zubul ake”
that were sent or received by Chapin, Datta, C arke, or
Har di sty. 28
III. LEGAL STANDARD
Federal Rules of Cvil Procedure 26 through 37 govern
di scovery in all civil actions. As the Suprene Court |ong ago
expl ai ned,
The pre-trial deposi tion-di scovery nmechani sm
established by Rules 26 to 37 is one of the nost
significant innovations of the Federal Rules of
Cvil Procedure. Under the prior federal practice,
the pre-trial functions of notice-giving issue-
formulation and fact-revelation were perforned
primarily and inadequately by the pleadings.
Inquiry into the issues and the facts before trial

was narrowy confined and was often cunbersone in
met hod. The new rules, however, restrict the

27 See generally
http://ww. tunbl eweed. cont en/ product s/ sol utions/archive. htm .

28 Rose Tong, the fifth person designated by Zubul ake’s
docunent request, woul d probably not have been a “registered
trader” as she was a human resources enpl oyee.
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pl eadings to the task of general notice-giving and
i nvest the deposition-discovery process with a
vital role in the preparation for trial. The
various instrunments of discovery now serve (1) as a
device, along with the pre-trial hearing under Rule
16, to narrow and clarify the basic issues between
the parties, and (2) as a device for ascertaining
the facts, or information as to the existence or
wher eabouts of facts, relative to those issues.
Thus civil trials in the federal courts no |onger
need to be carried on in the dark. The way is now
clear, consistent with recognized privileges, for
the parties to obtain the fullest possible
know edge of the issues and facts before trial.?

Consi stent with this approach, Rule 26(b)(1) specifies that,

Parties may obtain discovery regarding any matter,
not privileged, that is relevant to the claim or
defense of any party, including the existence,
descri ption, nat ur e, cust ody, condi tion, and
| ocati on of any books, docunents, or other tangible
things and the identity and |ocation of persons
havi ng know edge of any discoverable matter. For
good cause, the court may order discovery of any
matter relevant to the subject matter involved in
the action. Rel evant information need not be
adm ssible at the trial if the discovery appears
reasonably calculated to lead to the discovery of
adm ssi ble evidence. All discovery is subject to
the limtations inposed by Rule 26(b)(2) (i), (ii),
and (iii).?

In turn, Rule 26(b)(2) inposes general linmtations on
the scope of discovery in the formof a “proportionality test”:

The frequency or extent of use of the discovery
nmet hods ot herwi se permitted under these rules and
by any local rule shall be limted by the court if
it determines that: (i) the discovery sought is
unreasonably cunulative or duplicative, or is
obtai nable from sonme other source that is nore
convenient, |ess burdensone, or |ess expensive;

29 H ckman, 329 U.S. at 500-01 (enphasis added).
30 Fed. R Cv. P. 26(b)(1) (enphasis added).
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(1i) the party seeking discovery has had anple

opportunity by discovery in the action to obtain

the information sought; or (iii) the burden or

expense of the proposed discovery outweighs its

likely benefit, taking into account the needs of

the case, the amount in controversy, the parties’

resources, the inportance of the i ssues at stake in

the litigation, and the inportance of the proposed

di scovery in resolving the issues.?

Finally, “[u]lnder [the discovery] rules, the presunption is that
t he respondi ng party nust bear the expense of conplying with

di scovery requests, but [it] may invoke the district court’s

di scretion under Rule 26(c) to grant orders protecting [it] from
“undue burden or expense’ in doing so, including orders

condi tioning discovery on the requesting party’s paynent of the

costs of discovery.”?

The application of these various discovery rules is
particularly conplicated where electronic data is sought because
ot herwi se di scoverabl e evidence is often only available from
expensi ve-to-restore backup nedia. That being so, courts have
devi sed creative solutions for bal ancing the broad scope of
di scovery prescribed in Rule 26(b)(1) with the cost-consci ousness
of Rule 26(b)(2). By and large, the solution has been to
consi der cost-shifting: forcing the requesting party, rather

than the answering party, to bear the cost of discovery.

By far, the nost influential response to the problem of

81 Fed. R Civ. P. 26(b)(2).

32 ppenhei mer Fund, Inc. v. Sanders, 437 U.S. 340, 358
(1978).
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cost-shifting relating to the discovery of electronic data was
given by United States Magi strate Judge Janmes C. Francis |V of

this district in Rowe Entertai nment. Judge Francis utilized an

eight-factor test to determ ne whet her discovery costs should be

shifted. Those eight factors are:

(1) the specificity of the discovery requests; (2)
the |i kel i hood of discovering critical information,;
(3) the availability of such information from ot her
sources; (4) the purposes for which the respondi ng
party naintains the requested data; (5) the
relative benefits to the parties of obtaining the
information; (6) the total cost associated wth
production; (7) the relative ability of each party
to control costs and its incentive to do so; and
(8) the resources available to each party.*

Bot h Zubul ake and UBS agree that the eight-factor Rowe test
shoul d be used to determ ne whether cost-shifting is

appropriate.

33 205 F.R D. at 429.
34 Zubul ake m stakenly identifies the Rowe test as a
“marginal utility” test. |In fact, “marginal utility” -- a common
term anong econom sts, see |Istvan Mészaros, Beyond Capital § 3.2
(1995) (describing the intellectual history of marginal utility)
-- refers only to the second Rowe factor, the likelihood of

di scovering critical information. See Rowe, 205 F.R D. at 430
(quoting McPeek v. Ashcroft, 202 F.R D. 31, 34 (D.D.C. 2001)).
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IV. DISCUSSION
A. Should Discovery of UBS’s Electronic Data Be Permitted?
Under Rule 34, a party may request discovery of any
docunent, “including witings, draw ngs, graphs, charts,
phot ogr aphs, phonorecords, and other data conpilations. . . .7"3°
The “inclusive description” of the term docunment “accord[s] with
changi ng technol ogy.”3%* “It makes clear that Rule 34 applies to

el ectronics [sic] data conpilations.” Thus, “[e]lectronic

docunents are no | ess subject to disclosure than paper
records.”? This is true not only of electronic docunents that
are currently in use, but also of docunents that nmay have been
del eted and now resi de only on backup disks.

That being so, Zubul ake is entitled to discovery of the
requested e-mails so long as they are relevant to her clains, *
which they clearly are. As noted, e-mail constituted a

substanti al neans of conmuni cati on anong UBS enpl oyees. To that

35 Fed. R Cv. P. 34(a).
36 Advi sory Commttee Note to Fed. R GCv. P. 34.
37 Rowe, 205 F.R D. at 428 (collecting cases).

38 See Antioch Co. v. Scapbook Borders, Inc., 210 F.R D
645, 652 (D. Mnn. 2002) (“[1]t is a well accepted proposition
that del eted conputer files, whether they be e-mails or
ot herwi se, are discoverable.”); Sinon Property Goup L.P. v.
nySinon, Inc., 194 F.R D. 639, 640 (S.D. Ind. 2000) (“First,
conputer records, including records that have been ‘deleted,’ are
docunent s di scoverabl e under Fed. R Cv. P. 34.7).

3 See Fed. R Giv. P. 26(b)(1).
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end, UBS has al ready produced approxi mately 100 pages of e-mails,
the contents of which are unquestionably rel evant.

Nonet hel ess, UBS argues that Zubul ake is not entitled
to any further discovery because it already produced al
responsi ve docunents, to wit, the 100 pages of e-mails. This
argunent i s unpersuasive for two reasons. First, because of the
way that UBS backs up its e-nmmil files, it clearly could not have
searched all of its e-mails without restoring the ninety-four
backup tapes (which UBS admits that it has not done). UBS
t herefore cannot represent that it has produced all responsive e-
mai | s. Second, Zubul ake hersel f has produced over 450 pages of
relevant e-mails, including e-mails that would have been
responsive to her discovery requests but were never produced by
UBS. These two facts strongly suggest that there are e-mails

t hat Zubul ake has not received that reside on UBS s backup

medi a. **

40 See, e.qg., 8/21/01 e-Mail.

4l UBS insists that “[f]romthe tine Plaintiff conmmenced
her EECC action in August 2001 . . . UBS collected and produced

all existing responsive e-mails sent or received between 1999 and
2001 fromthese and ot her enpl oyees’ conputers.” Def. Mem at 6.
Even if this statenent is conpletely accurate, a sinple search of
enpl oyees’ conputer files would not have turned up e-mails

del eted prior to August 2001. Such del eted docunents exist only

on the backup tapes and optical disks, and their absence is

preci sely why UBS s production is not conplete.
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B. Should Cost-Shifting Be Considered?

Because it apparently recogni zes that Zubul ake is
entitled to the requested discovery, UBS expends nost of its
efforts urging the court to shift the cost of production to
“protect [it] . . . fromundue burden or expense.”* Faced with
simlar applications, courts generally engage in sone sort of
cost-shifting analysis, whether the refined eight-factor Rowe
test or a cruder application of Rule 34’s proportionality test,
or sonething in between. *

The first question, however, is whether cost-shifting
nmust be considered in every case involving the discovery of
el ectronic data, which -- in today’s world -- includes virtually
all cases. In light of the accepted principle, stated above,
that el ectronic evidence is no | ess discoverabl e than paper
evi dence, the answer is, “No.” The Suprenme Court has instructed
that “the presunption is that the responding party nust bear the
expense of conplying with discovery requests. . . .”* Any
principled approach to el ectronic evidence nust respect this
presunpti on.

Courts nust renenber that cost-shifting may effectively

42 Def. Mem at 9 (quoting Fed. R Civ. P. 26(c)).

43 See, e.q., Byers v. Illinois State Police, No. 99 C
8105, 2002 W. 1264004 (N.D. Ill. June 3, 2002); In re Bristol-
M/ers Squibb Sec. Litig., 205 F.R D. 437, 443 (D.N. J. 2002);
Rowe, 205 F.R D. 421; MPeek, 202 F.R D. 31.

44 Oppenhei ner Fund, 437 U.S. at 358.
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The first question, however, is whether cost-shifting
must be considered in every case involving the discovery of
electronic data, which -- in today’s world -- includes virtually
all cases.


end di scovery, especially when private parties are engaged in
litigation with large corporations. As |arge conpanies
i ncreasingly nove to entirely paper-free environnents, the
frequent use of cost-shifting will have the effect of crippling
di scovery in discrimnation and retaliation cases. This wl|
bot h underm ne the “strong public policy favor[ing] resolving
di sputes on their nerits,”* and may ultimately deter the filing
of potentially neritorious clains.

Thus, cost-shifting should be considered only when
el ectronic discovery inposes an “undue burden or expense” on the
respondi ng party.“* The burden or expense of discovery is, in
turn, “undue” when it “outweighs its likely benefit, taking into
account the needs of the case, the anount in controversy, the
parties’ resources, the inportance of the issues at stake in the
litigation, and the inportance of the proposed discovery in
resol ving the issues.”*

Many courts have automatically assuned that an undue

burden or expense may arise sinply because el ectronic evidence is

45 Pecarsky v. Galaxiworld.com Inc., 249 F.3d 167, 172
(2d Gir. 2001).

a6 Fed. R CGv. P. 26(c).

4 Fed. R Cv. P. 26(b)(2)(iii). As noted, a court is
al so permtted to i npose conditions on discovery when it mght be
duplicative, see Fed. R Cv. P. 26(b)(2)(i), or when a
reasonabl e di scovery deadline has | apsed, see id. 26(b)(2)(ii).
Nei t her of these concerns, however, is likely to arise solely
because the discovery sought is of electronic data.
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i nvol ved. “® This makes no sense. Electronic evidence is
frequently cheaper and easier to produce than paper evidence
because it can be searched autonmatically, key words can be run
for privilege checks, and the production can be made in
el ectronic formobviating the need for mass photocopyi ng. *°

In fact, whether production of docunents is unduly
burdensonme or expensive turns primarily on whether it is kept in

an accessible or inaccessible format (a distinction that

corresponds closely to the expense of production). 1In the world
of paper docunents, for exanple, a docunent is accessible if it
is readily available in a usable format and reasonably i ndexed.
Exanpl es of inaccessible paper docunents could include (a)
docunents in storage in a difficult to reach place; (b) docunents
converted to mcrofiche and not easily readable; or (c) docunents
kept haphazardly, with no indexing system in quantities that
make page-by-page searches inpracticable. But in the world of

el ectronic data, thanks to search engines, any data that is

48 See, e.qg., Murphy Gl USA Inc. v. Fluor Daniel, Inc.,
No. Civ.A 99-3564, 2002 W. 246439, at *3 (E.D. La. Feb. 19,
2002) (suggesting that application of Rowe is appropriate
whenever “a party, as does Flour [sic], contends that the burden
or expense of the discovery outweighs the benefit of the
di scovery”).

49 See generally Scheindlin & Rabkin, Electronic
D scovery, 41 B.C. L. Rev. at 335-341 (describing types of
di scoverabl e el ectronic data and their differences from paper
evi dence) .
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retained in a nmachine readable format is typically accessible.®°
Whet her el ectronic data is accessible or inaccessible

turns largely on the nedia on which it is stored. Five

categories of data, listed in order fromnost accessible to | east

accessible, are described in the literature on electronic data

st or age:

1. Active, online data: “On-line storage is generally
provi ded by magnetic disk. It is used in the very
active stages of an electronic records [sic] life
-- when it is being created or received and
processed, as well as when the access frequency is
hi gh and the required speed of access is very
fast, i.e., mlliseconds.”® Exanples of online
data include hard drives.

2. Near-line data: “This typically consists of a
robotic storage device (robotic library) that
houses renovabl e nmedi a, uses robotic arns to
access the nmedia, and uses nultiple read/wite
devices to store and retrieve records. Access
speeds can range fromas low as mlliseconds if
the nedia is already in a read device, up to 10-30
seconds for optical disk technol ogy, and between
20- 120 seconds for sequentially searched nedi a,
such as magnetic tape.”% Exanpl es include
opti cal disks.

3. Ofline storage/archives: “This is renovable
optical disk or magnetic tape nedia, which can be

50 See Scheindlin & Rabkin, Electronic D scovery, 41 B.C.
L. Rev. at 364 (“By comparison [to the tinme it would take to
search t hrough 100, 000 pages of paper], the average office
conputer could search all of the docunents for specific words or
conbi nation[s] of words in mnute, perhaps less.”); see also
Public Gtizen v. Carlin, 184 F.3d 900, 908-10 (D.C. Cr. 1999).

51 Cohasset Associates, Inc., Wite Paper: Trustworthy
St orage _and Managenent of Electronic Records: The Role of Optical

Storage Technol ogy 10 (April 2003) (“White Paper”).

52 ld. at 11.
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| abel ed and stored in a shelf or rack. Of-Iline
storage of electronic records is traditionally
used for naking disaster copies of records and
al so for records considered *archival’ in that
their likelihood of retrieval is mninmal.
Accessibility to off-line nedia involves nmanual
intervention and is nuch slower than on-line or
near-line storage. Access speed nay be m nutes,
hours, or even days, depending on the access-

ef fectiveness of the storage facility.”> The
principled difference between nearline data and
offline data is that offline data | acks “the
coordi nated control of an intelligent disk
subsystem” and is, in the lingo, JBOD (“Just a
Bunch O Disks”).>

4, Backup tapes: “A device, |like a tape recorder,
that reads data fromand wites it onto a tape.
Tape drives have data capacities of anywhere from
a few hundred kil obytes to several gigabytes.
Their transfer speeds al so vary considerably. .
The di sadvantage of tape drives is that they are
sequenti al -access devi ces, which neans that to
read any particular block of data, you need to
read all the preceding blocks.”* As a result,
“[t]he data on a backup tape are not organi zed for
retrieval of individual docunments or files
[ because] . . . the organization of the data
mrrors the conputer’s structure, not the hunman
records nmanagenent structure.”® Backup tapes
al so typically enploy sonme sort of data
conpression, permtting nore data to be stored on
each tape, but also nmaking restoration nore time-
consuni ng and expensive, especially given the |ack

53 1d.

54 CNT, The Future of Tape 2, available at
http://ww. cnt.conl|literature/docunments/pl 556. pdf.

55 Webopedi a, at
http://inews. webopedi a. com TERM t/tape_drive. htm .

56 Kenneth J. Wthers, Conputer-Based Di scovery in Federal

Cuvil Litigation (unpublished manuscript) at 15.
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of uni form standard governi ng data conpression. >’

5. Erased, fragnented or danmaged data: “Wien a file
is first created and saved, it is laid down on the
[ storage nedia] in contiguous clusters. . . As

files are erased, their clusters are nade
avai |l abl e again as free space. Eventually, sone
newy created files becone |arger than the
remai ni ng contiguous free space. These files are
t hen broken up and randomy pl aced throughout the
di sk.”% Such broken-up files are said to be
“fragnented,” and al ong with damaged and erased
data can only be accessed after significant
processi ng. *°

O these, the first three categories are typically identified as
accessible, and the latter two as inaccessible.® The difference
between the two classes is easy to appreciate. Information

deened “accessible” is stored in a readily usable format.

57 See generally SDLT, Inc., Making a Business Case for
Tape, at
http://quantum treehousei.conif Surveys/ publ i shi ng/ survey 148/ pdfs/
maki ng_a _busi ness_case_for _tape. pdf (June 2002); Jerry Stern, The
Perils of Backing Up, at
http://ww. grsoftware. net/backup/articles/jerry perils.htm (Iast
visited May 5, 2003).

58 Sunbelt Software, Inc., Wiite Paper: Disk
Def ragnent ati on for Wndows NT/2000: Hidden Gold for the
Enterprise 2, at
http://ww. sunbel t - sof t war e. com eval uati on/ 455/ web/ docunent s/ i dc-
whi t e- paper-english. pdf (last visited May 5, 2003).

59 See Executive Software, Inc., ldentifying Conmobn
Reliability/Stability Problens Caused by File Fragnentation, at
http://ww. execsoft.confReliability Stability Witepaper. pdf
(last visited May 1, 2003) (identifying problens associated with
file fragnmentation, including file corruption, data | oss,
crashes, and hard drive failures); Stan M astkowski, Wen Good
Data Goes Bad, PC World, Jan. 2000, avail able at
http://ww. pcworl d. com resource/ printable/article/0,aid, 13859, 00.
asp.

60 See generally Wite Paper 10-13.
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Al though the tine it takes to actually access the data ranges
frommlliseconds to days, the data does not need to be restored
or otherw se mani pulated to be usable. “lInaccessible” data, on
the other hand, is not readily usable. Backup tapes nust be
restored using a process simlar to that previously described,
fragnented data must be de-fragnmented, and erased data nust be
reconstructed, all before the data is usable. That nmakes such
data i naccessi bl e. ©*

The case at bar is a perfect illustration of the range
of accessibility of electronic data. As explai ned above, UBS
maintains e-mail files in three forms: (1) active user e-nmai
files; (2) archived e-mails on optical disks; and (3) backup data
stored on tapes. The active (HP OpenMail) data is obviously the
nost accessible: it is online data that resides on an active
server, and can be accessed imediately. The optical disk
(Tunbl eweed) data is only slightly | ess accessible, and falls
into either the second or third category. The e-nmails are on

optical disks that need to be |located and read with the correct

61 A report prepared by the Sedona Conference recently
propounded “Best Practices” for electronic discovery. See The
Sedona Conference, The Sedona Principles: Best Practices
Reconmendations & Principles for Addressing El ectronic Docunent
Production (March 2003), (“Sedona Principles”), available at
http://ww. t hesedonaconf erence. org/ publications_htm. Al though
do not endorse or indeed agree with all of the Sedona Principles,
they do recognize the difference between “active data” and data
stored on backup tapes or “del eted, shadowed, fragnented or
residual data,” see id. (Principles 8 and 9), a distinction very
simlar to the accessibl e/inaccessible test enployed here.
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har dwar e, but the systemis configured to nake searching the
optical disks sinple and autonmated once they are |ocated. For

t hese sources of e-mails -- active mail files and e-mails stored
on optical disks -- it would be wholly inappropriate to even
consider cost-shifting. UBS maintains the data in an accessible
and usable format, and can respond to Zubul ake’s request cheaply
and quickly. Like nost typical discovery requests, therefore,
the producing party should bear the cost of production.

E-mails stored on backup tapes (via NetBackup),
however, are an entirely different matter. Although UBS has
already identified the ninety-four potentially responsive backup
t apes, those tapes are not currently accessible. In order to
search the tapes for responsive e-nails, UBS would have to engage
in the costly and tine-consum ng process detailed above. It is
therefore appropriate to consider cost shifting.

C. What Is the Proper Cost-Shifting Analysis?

In the year since Rowe was decided, its eight factor

test has unquestionably becone the gold standard for courts

resol ving el ectronic discovery disputes.® But there is little

62 See In re Livent, Inc. Noteholders Sec. Litig., No. 98
Cv. 7161, 2003 W. 23254, at *3 (S.D.N. Y. Jan. 2, 2003) (“the
attorneys should read Magi strate Judge Francis’s opinion in
[ Rowe]. Then Deloitte and plaintiffs should confer, in person or
by tel ephone, and discuss the eight factors listed in that
opinion.”); Bristol-Mers Squibb, 205 F.R D. at 443 (“For a nore
conprehensi ve anal ysis of cost allocation and cost shifting
regardi ng production of electronic information in a different
factual context, counsel are directed to the recent opinion in

-26-



doubt that the Rowe factors will generally favor cost-shifting.
| ndeed, of the handful of reported opinions that apply Rowe or

sone nodification thereof, all of them have ordered the cost of

di scovery to be shifted to the requesting party.®

In order to maintain the presunption that the
respondi ng party pays, the cost-shifting analysis nust be
neutral; close calls should be resolved in favor of the
presunption. The Rowe factors, as applied, undercut that
presunption for three reasons. First, the Rowe test is
I nconpl ete. Second, courts have given equal weight to all of the
factors, when certain factors should predomnate. Third, courts

applying the Rowe test have not al ways devel oped a full factual

record.
1. The Rowe Test Is Incomplete
a. A Modification of Rowe: Additional Factors
Certain factors specifically identified in the Rules
are omtted fromRowe's eight factors. |In particular, Rule 26

requires consideration of “the anmount in controversy, the
parties’ resources, the inportance of the issues at stake in the

litigation, and the inportance of the proposed di scovery in

[ Rowe] . ).

63 See Murphy G 1, 2002 W. 246439; Bristol-Mers Squi bb
205 F.R D. 437; Byers, 2002 W. 1264004.
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resolving the issues.”® Yet Rowe nakes no nention of either the
anount in controversy or the inportance of the issues at stake in
the litigation. These factors should be added. Doing so would
bal ance the Rowe factor that typically weighs nost heavily in
favor of cost-shifting, “the total cost associated with
production.” The cost of production is alnost always an
objectively |arge nunber in cases where litigating cost-shifting
is worthwhile. But the cost of production when conpared to “the
anount in controversy” nmay tell a different story. A response to
a di scovery request costing $100, 000 sounds (and is) costly, but
in a case potentially worth mllions of dollars, the cost of
respondi ng may not be unduly burdensone.

Rowe al so contenpl ates “the resources avail able to each
party.” But here too -- although this consideration nmay be
inplicit in the Rowe test -- the absolute wealth of the parties
is not the relevant factor. More inportant than conparing the
relative ability of a party to pay for discovery, the focus
shoul d be on the total cost of production as conpared to the
resources avail able to each party. Thus, discovery that woul d be

t oo expensive for one defendant to bear would be a drop in the

&4  Fed. R Giv. P. 26(b)(2)(iii).

65 A word of caution, however: in evaluating this factor
courts must | ook beyond the (often inflated) value stated in the
ad dammum cl ause of the conpl aint.
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bucket for another. ®®

Last, “the inportance of the issues at stake in the
litigation” is a critical consideration, even if it is one that
will rarely be invoked. For exanple, if a case has the potentia
for broad public inpact, then public policy weighs heavily in
favor of permtting extensive discovery. Cases of this ilk m ght
include toxic tort class actions, environnental actions, so-
called “inmpact” or social reformlitigation, cases involving
crimnal conduct, or cases inplicating inportant |egal or
constitutional questions.

b. A Modification of Rowe: Eliminating Two
Factors

Two of the Rowe factors should be elim nated:

First, the Rowe test includes “the specificity of the
di scovery request.” Specificity is surely the touchstone of any
good di scovery request,® requiring a party to frame a request
broadly enough to obtain rel evant evidence, yet narrowy enough
to control costs. But relevance and cost are already two of the

Rowe factors (the second and sixth). Because the first and

66 UBS, for exanple, reported net profits after tax of 942
mllion Swiss Francs (approximately $716 mllion) for the third
guarter of 2002 alone. See 11/12/02 UBS Press Rel ease, available
at http://ww. ubswar burg. com e/ port_genint/index_genint. htm .

67 See Sedona Principles (Principle 4: “Discovery requests
shoul d nake as cl ear as possible what el ectronic docunents and
data are being asked for, while responses and objections to
di scovery shoul d di scl ose the scope and Iimts of what is being
produced. ).
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second factors are duplicative, they can be conbined. Thus, the
first factor should be: the extent to which the request is
specifically tailored to discover relevant information.

Second, the fourth factor, “the purposes for which the
responding party maintains the requested data” is typically
uni nportant. \Whether the data is kept for a business purpose or

for disaster recovery does not affect its accessibility, which is

the practical basis for calculating the cost of production.?®

68 | ndeed, al though Judge Francis wei ghed the purpose for
which data is retained, his analysis also focused on
accessibility:

If a party maintains electronic data for the
purpose of utilizing it in connection with current
activities, it my be expected to respond to
di scovery requests at its own expense. . . .
Conversely, however, a party that happens to retain
vestigal data for no current business purpose, but
only in case of an enmergency or sinply because it
has neglected to discard it, should not be put to
t he expense of producing it.

205 F.R D. at 431 (enphasis added). It is certainly true that
data kept solely for disaster recovery is often relatively

i naccessi bl e because it is stored on backup tapes. But it is

i mportant not to conflate the purpose of retention with
accessibility. A good deal of accessible, easily produced

mat eri al nmay be kept for no apparent business purpose. Such
evidence is no | ess discoverable than paper docunents that serve
no current purpose and exi st only because a party failed to
discard them See, e.q., Fidelity Nat. Title Ins. Co. of New
York v. Intercounty Nat. Title Ins. Co., No. 00 C. 5658, 2002 W
1433584, at *6 (N.D. Ill. July 2, 2002) (requiring production of
docunents kept for no purpose, naintained “chaotic[ally]” and
“cluttered in unorgani zed stacks” in an off-site warehouse);
Dangler v. New York Gty Of Track Betting Corp., No. 95 Cv.
8495, 2000 W. 1510090, at *1 (S.D.N. Y. Cct. 11, 2000) (requiring
production of docunents kept “disorgani zed” in “dozens of
boxes™) .
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Al t hough a busi ness purpose will often coincide with

accessibility -- data that is inaccessible is unlikely to be used
or needed in the ordinary course of business -- the concepts are
not cotermnous. In particular, a good deal of accessible data

may be retained, though not in the ordinary course of business.
For exanple, data that should rightly have been erased pursuant
to a docunent retention/destruction policy may be inadvertently
retained. |If so, the fact that it should have been erased in no
way shields that data from discovery. As long as the data is
accessible, it nmust be produced.

O course, there will be certain limted instances
where the very purpose of nmaintaining the data will be to produce
it to the opposing party. That would be the case, for exanple,
where the SEC requested “comuni cations sent by [a] broker or
deal er (including inter-office menoranda and conmuni cati ons)
relating to his business as such.” Such comruni cations nust be
mai nt ai ned pursuant to SEC Rule 17a-4.°% But in such cases,
cost-shifting would not be applicable in the first place; the
relevant statute or rule would dictate the extent of discovery
and the associ ated costs.’® Cost-shifting would al so be

i nappropriate for another reason -- nanely, that the regul ation

69 See supra, note 20.

70 However, while Zubul ake is not the stated beneficiary
of SEC Rule 17a-4, see Touche Ross & Co. v. Redington, 442 U. S.
560, 569-70 (1979), to the extent that the e-nmils are accessible
because of it, it inures to her benefit.
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itself requires that the data be kept “in an accessible place.”
c. A New Seven-Factor Test
Set forth belowis a new seven-factor test based on the
nodi fications to Rowe di scussed in the precedi ng sections.
1. The ext ent to whi ch the request is

specifically tailored to discover relevant
i nformati on;

2. The availability of such information from
ot her sources;

3. The total cost of production, conpared to the
amount in controversy;

4, The total cost of production, conpared to the
resources avail able to each party;

5. The relative ability of each party to contro
costs and its incentive to do so;

6. The inportance of the issues at stake in the
litigation; and

7. The relative benefits to the parties of

obtai ning the informtion.
2. The Seven Factors Should Not Be Weighted Equally
Whenever a court applies a nmulti-factor test, there is
a tenptation to treat the factors as a check-list, resolving the
i ssue in favor of whichever colum has the nost checks.”™ But
“we do not just add up the factors.”’2 Wen eval uati ng cost -

shifting, the central question nust be, does the request inpose

" See, e.qg., Big OTires, Inc. v. Bigfoot 4X4, Inc., 167
F. Supp. 2d 1216, 1227 (D. Colo. 2001) (“A majority of factors in
the |ikelihood of confusion test weigh in favor of Big O |
t herefore conclude that Big O has shown a |ikelihood of success
on the merits.”).

2 Noble v. United States, 231 F.3d 352, 359 (7th Cr
2000) .
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an “undue burden or expense” on the responding party?’® Put

anot her way, “how inportant is the sought-after evidence in
conparison to the cost of production?” The seven-factor test
articul ated above provi de sone guidance in answering this
question, but the test cannot be nmechanically applied at the risk
of losing sight of its purpose.

Wei ghting the factors in descendi ng order of inportance
may sol ve the problem and avoid a nmechani stic application of the
test. The first two factors -- conprising the nmarginal utility
test -- are the nost inportant. These factors include: (1) The
extent to which the request is specifically tailored to discover
rel evant information and (2) the availability of such information
fromother sources. The substance of the marginal utility test

was well described in McPeek v. Ashcroft:

The nore likely it is that the backup tape contains
information that is relevant to a clai mor defense,
the fairer it is that the [responding party] search
at its own expense. The less likely it is, the
nore unjust it would be to namke the [responding
party] search at its own expense. The difference
is “at the margin.”™

The second group of factors addresses cost issues:
“How expensive will this production be?” and, “Wo can handl e
that expense?” These factors include: (3) the total cost of

production conpared to the anmount in controversy, (4) the total

" Fed. R CGiv. P. 26(b)(iii).
%4 202 F.RD. at 34.
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cost of production conpared to the resources available to each

party and (5) the relative ability of each party to control costs

and its incentive to do so. The third “group” -- (6) the
i nportance of the litigation itself -- stands al one, and as noted
earlier will only rarely cone into play. But where it does, this

factor has the potential to predom nate over the others.
Col l ectively, the first three groups correspond to the three
explicit considerations of Rule 26(b)(2)(iii). Finally, the |ast
factor -- (7) the relative benefits of production as between the
requesting and producing parties -- is the |east inportant
because it is fair to presune that the response to a discovery
request generally benefits the requesting party. But in the
unusual case where production wll also provide a tangible or
strategic benefit to the responding party, that fact may wei gh
agai nst shifting costs.
D. A Factual Basis Is Required to Support the Analysis
Courts applying Rowe have uniformy favored cost-
shifting | argely because of assunptions made concerning the
i kelihood that relevant information will be found. This is
illustrated in Rowe itself:
Here, there is a high enough probability that a
broad search of the defendants’ e-mails will elicit
some relevant information that the search should
not be precluded altogether. However, there has
certainly been no showng that the e-mails are
likely to be a gold mne. No wtness has

testified, for exanpl e, about any e-mai |
conmmuni cati ons t hat al | egedly reflect
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di scrimnatory or anti-conpetitive practices.

Thus, the marginal value of searching the e-mails

I's nodest at best, and this factor, too, mlitates

in favor of inposing the costs of discovery on the

plaintiffs.”
But such proof will rarely exist in advance of obtaining the
request ed di scovery. The suggestion that a plaintiff nust not
only denonstrate that probative evidence exists, but also prove
that electronic discovery will yield a “gold mne,” is contrary
to the plain | anguage of Rule 26(b)(1), which permts discovery
of “any matter” that is “relevant to [a] claimor defense.”

The best solution to this problemis found in MPeek

G ven the conplicated questions presented [and] the

clash of policies . . . | have decided to take
smal|l steps and perform as it were, a test run.
Accordingly, | will order DQJ to perform a backup

restoration of the e-mails attributable to
Di egel man’s conputer during the period of July 1,

1998 to July 1, 1999. . . . The DQJ will have to
carefully docunment the tine and nopney spent in
doing the search. It will then have to search in

the restored e-nails for any docunent responsive to
any of the plaintiff’s requests for production of
documents. Upon the conpletion of this search, the

DI wll then file a conprehensive, sSWor n
certification of the time and noney spent and the
results of the search. Once it does, | will permt

the parties an opportunity to argue why the results
and the expense do or do not justify any further
search. ®

Requiring the responding party to restore and produce responsive

s 205 F.R D. at 430. See also Murphy G 1, 2002 W
246439, at *5 (determning that “the marginal val ue of searching
the e-mail is nodest at best” and wei ghs in favor of cost-
shifting because “Mirphy has not pointed to any evidence that
shows that ‘the e-nmails are likely to be a gold mne ”).

e 202 F.R D. at 34-35.
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docunents froma small sanple of backup tapes wll informthe

cost-shifting analysis |aid out above. Wen based on an actual

sanple, the marginal utility test will not be an exercise in
speculation -- there will be tangi ble evidence of what the backup
tapes may have to offer. There will also be tangible evidence of

the tinme and cost required to restore the backup tapes, which in
turn will informthe second group of cost-shifting factors.

Thus, by requiring a sanple restoration of backup tapes, the
entire cost-shifting anal ysis can be grounded in fact rather than
guesswor k. 7

IV. CONCLUSION AND ORDER

In sunmary, deciding disputes regarding the scope and
cost of discovery of electronic data requires a three-step
anal ysi s:

First, it is necessary to thoroughly understand the
respondi ng party’s conputer system both with respect to active
and stored data. For data that is kept in an accessible format,
t he usual rules of discovery apply: the responding party should
pay the costs of producing responsive data. A court should
consi der cost-shifting only when electronic data is relatively

I naccessi bl e, such as in backup tapes.

g O course, where the cost of a sanple restoration is
significant conpared to the value of the suit, or where the suit
itself is patently frivolous, even this mnor effort may be
i nappropri ate.
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A court should
consider cost-shifting only when electronic data is relatively
inaccessible, such as in backup tapes.


Second, because the cost-shifting analysis is so fact-
intensive, it is necessary to determ ne what data may be found on
the inaccessible nedia. Requiring the responding party to
restore and produce responsive docunents froma small sanple of
t he requested backup tapes is a sensible approach in nost cases.

Third, and finally, in conducting the cost-shifting
anal ysis, the followi ng factors should be consi dered, wei ghted
nore-or-less in the follow ng order:

1. The extent to which the request is

specifically tailored to discover
rel evant i nformation;

2. The availability of such information from other
sour ces;

3. The total cost of production, conpared to the
anount in controversy;

4. The total cost of production, conpared to the
resources avail able to each party;

5. The relative ability of each party to contro
costs and its incentive to do so;

6. The i nportance of the issues at stake in the

litigation; and

7. The rel ative benefits to the parties of obtaining

the information.

Accordingly, UBS is ordered to produce all responsive
e-mails that exist on its optical disks or on its active servers
(i.e., in HP QpenMail files) at its own expense. UBS is also
ordered to produce, at its expense, responsive e-mails from any

five backups tapes sel ected by Zubul ake. UBS should then prepare

an affidavit detailing the results of its search, as well as the
time and noney spent. After reviewing the contents of the backup

tapes and UBS s certification, the Court will conduct the
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appropriate cost-shifting anal ysis.
A conference is scheduled in Courtroom 12C at 4:30 p. m

on June 17, 2003.

SO ORDERED

Shira A. Scheindlin
U. S. D J.

Dat ed: New York, New York
May 13, 2003
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